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Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No SD-05/19/DKJ/DC/2016-17 Dated 2s.02.2011

Issued by Deputy Commr STC, Service Tax, Ahmedabad

3141 cl c6d f cpf rfJl1 ~W
Name & Address of The Appellants

Mis. Angiplst Pvt Ltd

Ahmedabad
gr or@ta arr#r rig€ l{ ft anf4 fr If@rt at ar@laRea var a a
"ffcITTIT t-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

ft zre, su zrca vi taa 3r9ta zmznf@raw at 3r#):­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcRfn:r~,1994 cf5l" t:lm 86 3infa 3r4ta t fr au cf5l" \JJT ~ :­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

afar 2hfta ft fm grca, snra zrca va ha 3rfl#tu mar@rasvr sit. 2o, #z
61fftlccl c6A.Ji'3°-s, ~ -.=:rrR, 316+-lc\lcsllc\-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 7ft6#tu mnf@raw a f@fta a1f@RI, 1994 cf5l" t:lffi 86 (@) a sifa 3r4laa
Plll+-11qcll, 1994 ~ frml=r 9 («) #k siafa ReiffRa af q.€l- 5 -q 'cfR ~ -q cf5l" \JJT
#if vi Ur arr fG mgr #a fsg r@a al a{ st sud uf4ii
ft uft afeg (i a amfr ,Ra @tf) 3itmnrfGu en i ma@eraw at zmrzrfls fer
2, aet f rd6Ra 2a ?a a1fl gruafzr a aif,a aa grr # w
,?t uei aa at in, an #t -i:rrr 3ffi wnm "lTllT ~~ 5 <1Rsr m \R!i-1 cnlf t cffit ~
1 ooo; -m~ m-ft 1 uei hara #t -i:rrr, Gi!ITTn cB'\" -i:rrr 3ITT wnm "lTllT ~~ 5 <1Rsr m
50 <1Rsr (fqj mI; 50oo/- #h ft zft 1 'Gl"ITT ~ cB'\" l=!FT, Gi!ITTn cB'\" -i:rrr 3ffi wrrm 7J<:fr
~~ 50 <1Rsf qta uznt & asi, 1oooo/- #hr hut ztf1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order a · l<5

against (one of which shall be certified copy) and should be accompanied by a e fs
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. ~. or

1

,f"'.o..,.,,,,;.~,_
less, Rs.5000/- where the amount of service tax & interest demanded & penal ' 'el, e 'i, '.!l. ·_
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where th ~a ou ,). :,. j i ·
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, .l 'itii or·,_.. ~~;: ,fJ ·•@ e4 "so ~ave •

*

0

0



crossed bani< draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. .

(iii) ~~.1994 '1!lT e!RT 86 '1!lT '3"9'-amT3ll ~ (2~) cff 3@'l@ 3f1fu;r ~~cll. 1984 "iff f.rlr:r 9 (2~)
* 3@'l@ f.lmfm tfiJ1'! q.l.-7 al mr mf vi s# rr sgru,, #ta sag zgea (rat) arr#r #t mmrr (OIA)(
ffl it mfr 4fa stf) 3ITT' ·3ltR
3ITpffi, 'ffi,J1!<I> /- srgr srraT A2I9k 4ta sn zgcn, sr4ht rznfrar at 3n2eaa a fard g arr
(010)-m'r m~ m-..frl .

(iii)· The appeal under sub section (2A) of the section 86 tlle Finance Act 1994, shall be filed in
Form ST-7 as prescribed under• Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zemizit@era rzazr zya sif@rm, 197s # zi r sryq@t--1 siaf fufRa fag rgr per 3r?r gi err
m~ ~~ '1!lT ffl tJx xii 6.50/- t)it qj'f~~~WIT iWTT~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a· court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. fr zrea, ur zgca vi arm ar44ta +mrn@eras (arfffe) Par46ft, 1os2 aff vi sr«if@r rri
~~~ f.railTT '1!lT 3lR 'lfr err 3naff fqzu uar &1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mm era, kc4tr 37nara vi hara 3r4tr ff@raw (ail4a h ,f3rqaihmii
..:i .:J •

a.4hr 3wl er=a 31f@1fzm, &&yg Rtarr 39#± 3iarrfa#rzr(gin-) 3ff@,1#e&(oy #tin
29) feciies: e€..&9 sit Rt fa#tr 3#f@)fGrzr, r&&y #rar s 3iai @hara at ±fr +arar #r ae &,"aarr f@fa#r areq±-frsrmr#ear3farf , arf flsr arr hs3iaasen#tsa#3rhf@rr2zr
if@zrailswrragr@raczt

#4rzr3n;raviParah3iiia far arr la±fa an@?­.:, .:,

(i) qru 11 -g'r cfi~~ tcfi11
(ii) cr& sm #t at a{a ufr
(iii) ~ crlm fa-1.adilcfr~I cfi fa:mi:r 6 cfi~~ '{cFi1f

¢ 3ratarf zag fa sr nr a man fa#tr (i. 2) 3@Gr, 2014 h 3a-ar ua fa#t"
~~~~a,~~ JTW'C,fcf ~cfi)"m-ar.a'!ffe eIT-Tl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) zr if , r 3?er # ufr 3r#ta ufeaur # rmrq szf ere 3rmIT ~n,;q; <IT au's.:, .:,

fa cuRa gt at ijr far are srcaa 10% 3T3@Taf tR" 3ITT"~ c);-cn;r qO's' faq 1Raaaavsh10%.:, .:, t>•

parasr Rt sarmatt&I

4(1) In view of above, an appeal against this order shall lie before t
payment of 10% of the duty demanded where duty or duty and penalty ar
penalty, where penalty alone is in dispute. .
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ORDER IN APPEAL

1 M/s. Agniplast Private Limited, 4803$Phase-IV, GIDC, Vatwa,

Ahmedabad- 382 445 (hereinafter referred to as 'appellants') holding

Service Tax Registration No. AABCA 8320 PST001, have filed the present
appeals against the Order-in-Original number SD-05/09/DKJ/DC/2016-17
dated 28.02.2017 (hereinafter referred to as 'impugned orders') passed by

the Asst. Commissioner, Service Tax Div-V, APM Mall, Satellite, Ahmedabad

(hereinafter referred to as adjudicating authority');

2.1 The facts of the case, in brief, are that-
a. the appellant had incurred expenditure in foreign currency for receipt

"Banking and Financial Service" and had not discharged service tax

liability, as a recipient of overseas services, u/s 66A of FA, 1994, of

Rs. 1,32,986/- for period FY 2011-12 and 2012-13.
b. The appellant had incurred expenditure in foreign currency for receipt

"Exhibition Service" and had discharged service tax liability, as a

recipient of overseas services, u/s 66A of FA, 1994, of Rs. 52,204/-/­

for period FY 2011-12 and 2012-13 but the payment has been made

from CENVAT A/c. As per the Explanation given under rule 3 of CCR,
2004 "CENVAT credit can not be used for payment of service tax in
respect of services where the person liable to pay tax is recipient."

c. the appellant had incurred expenditure in foreign currency for receipt

"Legal fees/Professional fees covered under Consultancy Service" and
had not discharged service tax liability, as a recipient of overseas

services, u/s 66A of FA, 1994, of Rs. 38,611/- for period FY 2011-12
and 2014-15. (Demand was raised from 28,932 to 38,611/- by

issuing corrigendum of SCN.)

2.2 After issuing SCN and corrigendum, total short payment of duty Rs.

2,23,801/- [ 1,32,986.00 + 52,204.00 + 38,611.00] was confirmed vide
impugned OIO u/s 73(1) by invoking extended period along with imposition
of penalty of Rs. 2,23,801/- u/s 78 of FA, 1994 and penalty of Rs. 10,000/­

u/s 77(2)(b) of FA, 1994 .. Interest was also ordered to be recovered u/s 75

of CEA, 1944.

3. Being aggrieved with the impugned order, the appell al

wherein it is stated that-
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a. The Deputy Commissioner, the adjudicating authority, has not

considered the submissions made by the appellant, that the services

received by appellant are not taxable at all.
b. The adjudicating authority has not given reasoned order and

submission made by appellant was brushed aside without giving any

findings on the same.
c. The present case involves various services like Banking Service,

Consultancy Service and Exhibition Service etc., the adjudicating
authority ought to have provided reason for confirming the service tax

in each category of services. However, adjudicating authority has

clubbed all services together and without analyzing the special
features of each service, it is ordered that appellant is required to pay
the service tax.

d. Adjudicatin authority has not observed the principal of natural justice
and placed bland findings which is in violation of natural justice.

Therefore impugned Order needs to be set aside in interest of justice.
e. Regarding banking service demand it is stated that Indian Bank had

paid charges to foreign Bank, therefore appellant is not required to pay

service tax. Foreign bank is rendering service to Indian Bank and not
to the appellant.

f. Regarding payment from CENVAT a/c as a recipient of "Business
Exhibition Service" it is stated that when person is deemed to be

person liable to pay service tax, such person is eligible for all the
benefits and facilities provided under CCR, 2004 and one facility under
CCR, 2004 is utilization of CENVAT for paying service tax. In other
words all persons liable to pay service tax can utilize service tax, if
otherwise credit was otherwise legally and lawfully available to them.
Matter is revenue neutral as payment by cash would result in no gain
to the revenue and we would have taken credit of that..

g. Regarding legal consultancy service demand, it is stated that
expenditure incurred in foreign currency is actually the payment made
to various experts located in foreign countries whose assistance was

taken by us in executing various project that our company had to
execute in foreign countries. Such payment does not attract service
tax liability. Regarding issuing corrigendum it is stated that revenue
has no authority to revise the demand by way of corrigendum.

0

0

4. Personal hearing in the case was granted on 10.1 IP.
Dave, Advocate, on be half of appellant, appeared befo ted
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% the grounds of appeal. They stated that audits certificate has been

submitted subsequently. Earlier CA Certificate was.given.

5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral/written submissions made by

the appellants. Regarding audit certificate and CA certificate stated in

personal in hearing, I find that said certificates are not relevant in present

case and no any issue involved has any relation with said certificate.

6. Appellant had vehemently contended that the adjudicating authority has

passed order without considering their submission given in reply to SCN

dated 15.06.2017. More so, the adjudicating authority has not given

reasoned order and submission made by appellant was brushed aside

without giving any findings. I have perused the . submission dated
27.07.2016 given in respect of SCN dated 15.06.2016 and findings of OIO. I

0 find that adjudicating authority has not recorded any finding as to how their

arguments put forth in submissions are not accepted to him. All arg_uments

put forth are connived at and simply concluded that services received from

oversees is taxable and recipient of service is liable to pay service tax under
reverse charge mechanism u/s 66A of FA, 1994 r/w rule 2(1)(d)(iv) of

Service tax rule, 1994 for period up to 30.06.2012 and under rule 2(1)(d)(i)

(G) of Service tax rule, 1994 for period from 01.07.2012 r/w Section 66C of
FA, 1994 and rule 3 and 4 of Place of provisions of service rules, 2012

(w.e.f.01.07.2012).

7. The adjudicating authority should have passed reasoned and speaking

order for expeditious justice in a meaningful manner. Orders passed by an
0 authority without giving sufficient details of facts, applicable law, and

reasoning are called cryptic orders. The reasons must be conveyed. The
reasons and grounds for not allowing the submissions are not conveyed to
the appellant. The order must also be reasoned and speaking which· is not so

in present case. Non-reasoned and non-speaking order is violation of

principal of natural justice enshrined in judicial proceedings. I hold that

principal of natural justice is not followed in passing order by the
adjudicating authority. In the interest of natural justice, the case needs to
be remanded back to adjudicating authority to pass the reasoned and

speaking order. Reasons for acceptance or non-acceptan nu= ' ions

made and case relied upon by appellant should be discu for

each category of services separately.
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8. In view of facts and discussion herein above, the Adjudicating Authority is

directed to decide the case afresh , for which case is remanded back to the
Adjudicating Authority, after due compliance of the principles of natural justice
and after proper appreciation of the evidences that may be put forth by the

appellant before him. The appellant is also directed to put all the evidences

before the Adjudicating Authority in support of their contention as well as any

other details/documents etc. that may be asked for by the Adjudicating
Authority when the matter is heard in remand proceedings before the

Adjudicating Authority. These findings of mine are supported . by the
decision/order dated 03.04.2014 of the Hon'ble High Court, Gujarat in the Tax
appeal No.276//2014 in the case of Commissioner, Service Tax, Ahmedabad

V/s Associated Hotels Ltd. and also by the decision of the Hon'ble CESTAT, WZB

Mumbai in case of Commissioner of Central Excise, Pune-I Vs. Sai Advantium
'

Ltd and reported in 2012 (27) STR 46 (Tri. - Mumbai). Q
09. In view of above, without going in to merit of the case, I remand the

case back to original adjudicating authority.

10. 3#taaar zarr aa fr a{ 3r4tit at fart 34la a4 t fkz star &t

10. The appeals filed by the appellant stand disposed off in above terms. )

rat
(31if ~~

k.#tz1 a 3rzra 3r#lea.:>

ATTESTED

%
(R.R. ~EL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD.

By R.P.A.D.:

To,
M/s. Agniplast Private Limited,
4803, Phase-IV, GIDC, Vatwa,
Ahmedabad- 382 445

Copy To:
The Chief Commissioner, Central Tax, Ahmedabad.

The Commissioner Central Tax, GST South, Ahmedabad-.
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ll • The Additional Commissioner, Central Tax, GST South, Ahmedabad

The Asst. Commissioner, Ser. Tax Div-V, APM Mall Ahmedabad-I(old

jurisdiction).- NEW Div-VI, Ahmedabad South, Central Tax

The Asst. Commissioner(System), GST South, Hq, Ahmedabad.

;rd FIie.

P.A. File.
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